BecTtHuk skoHOMuKY, ripasa v coymnoriorum, 2016, Ne 2

[paBo

YIK 347.91

IIpoueccyajibHbIe TapaHTHH
B HOTApPUAJBLHON Mpoueaype 0aHKPOTCTBA rPaKJAaHUHA B CJIy4Yae ero CMepTH

Hypues A.I.

Kanmuaar ropuindeckux HayK, TOIEHT Kadeapbl
HKOJIOTMYECKOT0, TPYIOBOTO MIPaBa U I'pa)k1aHCKOTO Mpolecca
Kazanckoro (IIpuBomkckoro) ¢eaepaibHOrO YHUBEPCUTETA

B cmamuve asmop aHaausupyem 3aKOHOO0ameNnbHble USMEHEHUA, noesjiudeuiue

Ha pacuiupenue KoMnemeHyuu HOmapuaibHulx Op2aHos 8 npoyeodype 6aHKpom-

cmea. Beeoenue 6 Oeticmsue nonpaeok, no360JIANWUX OCYULECMEB/IAMb 6aHKp0mcm60 6 OMHOUWeHuu d)l/l—

3UYecKux auy, npeonoiazaem YCmaHosieHue npagosuix 2apanmuil 0 Kpeoumopos 8 ciyyae cmepmu
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[IporneccyanbHble TapaHTHH TPEICTABISIIOT COOOM
BO3MOJKHOCTH YYaCTHHKOB HOTapHAIBHO-TIPOIEIYP-
HBIX, HCTIOTHUTEIHHO-TIPOTIE Ty PHBIX, TIPOIIECCYaITbHBIX
OTHOIIIEHUH U TT0 3all[UTe paB, CBOOO/T 1 3aKOHHBIX WH-
TEPECOB, OCYLIECTBIISIEMBIE 1OJI PYKOBOACTBOM IOpHC-
TUKIMOHHBIX opraHoB [1, c. 149]. I.X. BaneeB mpo-
HeccyalbHble TapaHTHH TPEICTABISET Ooliee MIMPOKO
— Kak TpaBOBOH MEXaHW3M, COBOKYITHOCTH IPEIycC-
MOTPEHHBIX 3aKOHOM CpEICTB (HOpMaTWBHAs OCHOBA)
U ONpEeJeNsieMbIX Ha MX OCHOBE CIIOCO0OB (IeicTBUI
[0 peaju3aluu Lesied), B EAMHCTBE OOCCleYnBaro-
KX JOCTHXKEHHWE LeNu | 3ajad [2, c. 46; 3, c. 10].
N3 onpenenenus J[.X. Baneesa cieayer, 4To OCHOBOU
MPOIIECCYaTbHBIX TapaHTUH BBICTYMAET COBOKYIMHOCTH
3aKOHO/IATENIFHO YCTAHOBJICHHBIX cpeacTB. Cornmara-
SICh C YKa3aHHBIM IIOJIX0JI0OM, HEOOXOUMO TaKXkKe TOJ-
YEepKHYTh, YTO 3aKOHOJATENbHbIC N3MEHEHUS, 3aTparu-
BaIOIINE B MEPBYIO Ouepesb 00JacTh MaTepUaIbHOTO
IpaBa, B HaHLHeﬁmeM JOJDKHBI IOJYYUTH CBOC COOT-
BETCTBYIOIIHE TPOIETypHOE TOAKPEIUICHNE, Iaroliee
BO3MOYKHOCTB JIOCTUTHYTh I€JIH, YCTAHOBJICHHON HOP-
MaMU MaTepUaIbHOTO MpaBa.

B o100 CcBsI3M X0ueTcst 00paTUTh BHUMaHKE Ha BaX-
HBIC 3aKOHOAATCJIIbHBIC U3MCHCHHA, CTOJIb OXKHJAaCMBIC
4acThIO PpOCCHIICKOTO0 00mecTBa. Berynusmme ¢ 1 okra-
Ops 2015 1. B 3axoHHYIO crury HOpMBI D3 0T 26 OKTIOps
2002 . Ne 127-®3 «O HecocTosTeNnbHOCTH (OaHKPOT-
cTBe)» [4] ycTaHaBIMBAIOT MPOLEAYPY HECOCTOSTEIb-

HOocTH (OaHKpoTcTBA) (hM3MUEeCKUX JWIl. B Hacrosiee
BpeMs TPaXITaHWH MOXKET OBITh NMPU3HAH OaHKPOTOM
o pemeHno ApourpaxkHoro cyga cyobekra PO npu
HEBO3MOKHOCTH TIOTAllIEHUs] B TEUEHHE TPEX MECSLEB
TpeOOBaHHS KpPEAWTOPa, COCTaBISIONIETO HE MeEHee
500 TthIC. py0. B cT. 213.2 ®3 Ne 127-D3 «O GaHKpoT-
cTBE (HECOCTOATEITHLHOCTH )» MIEPEUUCIISIOTCS TIPOTIEIY-
PBL, IpUMEHsIEMBbIE B Jieie 0 0aHKPOTCTBE TPayKAaHNHA!
1) pecTpykTypu3amms IOITOB TpakaaHuHA. Pe-
CTPYKTYpH3alusl JI0JrOB TpaxKJAaHHHA OQOpMIISeTCs
TUTAHOM, KOTOPBIH yCTaHABIMBAET MOPAIOK U CPOK MPO-
MTOPIIMOHATIFHOTO MOTAIIeHUs B IEHEXKHOH (hopme Tpe-
0OBaHMIA M TIPOIIEHTOB Ha cyMMy TpeOoBanuit. Cpok pe-

ATM3aliY TUTaHA He MOXKET OBITh O0Jiee 4eM TPHU To/1a;
2) peanu3auusl UMyLIECTBa rpaxkaaHuHa. Bee umy-
LIECTBO TpaKJaHWHA, UMEIOLIeecs Ha JaTy MPUHATUSA
pemienuss apOMTPaKHOTO Cyla O TMPU3HAHUM Tpakia-
HUHA OaHKPOTOM, COCTAaBISIET KOHKYPCHYIO MacCy W
TTOJUTEKUT pealn3alii, 3a UCKIIFOYCHNEM HMYIIEeCTBa,
OTIPENIEIICHHOTO TPAXIAHCKUM IPOIECCYaIbHBIM 3a-
koHonarenbcTBOM (cT. 466 ['TIK PD [5]). [lonoxenue
cT. 466 I'TIK PO cnenyer mpuMeHATh B COOTBETCTBUU
¢ no3unuel, chopmyaupoBaHHoii KOHCTUTYIIMOHHBIM
Cynom P® cBoum Ilocranosienunem ot 14 mast 2012 1.
No 11-IT «dlo nmeny o mpoBepke KOHCTUTYLIMOHHOCTH
MOJIOKEeHHsT ab3ara BTOPOrO 4acTH NHepBoi cT. 446
I'paskranckoro mpoueccyalbHoOro kojnekca Poceuiickoi
denepanuu B ¢Bs3M ¢ xxanobdamu rpaxiaan ©.X. ['yme-
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pogoii u FO.A. llukyHnoBa» [6], KOTOpPEIi MpsIMO yCTa-
HOBUJI, YTO «TIOJIOKEHHSI a03a1ia BTOPOTO YacTH ITePBOH
cT. 446 TTIK Poccuiickoii ®enepaiuu UMyIIECTBEH-
HbI (MCIIOJIHUTENIbCKUM) MMMYHHUTET B OTHOIICHHUU
MIPUHAJUICKAIIETO TPaKIAaHUHY-I0JDKHUKY Ha TIpaBe
COOCTBEHHOCTH >KMJIOTO TIOMEIIEeHUs (ero JacTei) — B
LeIsIX peann3aluy KOHCTUTYIMOHHOTO TPHUHITUIA CO-
pa3MepHOCTH TIpHU OOECIIEYeHHH 3allUTHl MpaB U 3a-
KOHHBIX MHTEPECOB KpenuTopa (B3bICKATENS) M TPax-
JTAaHWHA-J0JDKHUKA KaK YYaCTHUKOB HCIIOJHUTEIHLHOTO
MIPOU3BOJICTBA — JIOJDKHO PACIPOCTPAHSATHCS HA KUIIOC
[TOMEIICHHE, KOTOPOE 110 CBOUM 00BEKTHBHBIM XapaKTe-
pUCTHKAM (TTapaMeTpam) SBIISETCS pa3yMHO TOCTaTO4-
HBIM JIJISl YIOBJIETBOPEHUSI KOHCTUTYIIMOHHO 3HAYUMOUN
MMOTPEOHOCTH B JKHIIUIIE KaK HEOOXOIUMOM CpE/ICTBE
JKA3HE00ECIICUCHUS

3) MHpOBOE coOIVIallieHHe. 3aKIIOUYCHHE MHUPOBOTO
CONJIALIEHUS SIBIISIETCS TPAXKIAHCKO-IIPABOBOM CIEJIKOM,
HMEIOILIEH IpoleccyaibHoe 3HadeHue. C 3Toro MOMeH-
Ta CyJl BEIHOCUT ONpeAeNieHHe O MPEeKPaIIeHUH TPOU3-
BOJICTBA T10 JISITY.

B nanpheiimem, Ha ocHoBanuu @3 ot 29 nexabps
2015 . Ne 391-d3 «O BHeceHNH U3MEHEHUI B OTIEIIE-
HbIE 3aKOHOJIaTeIbHbIe akThl Poccuiickoit denepaunm»
[7] yxazaHHble MaTepuanbHble TPOLUEAYPhl, TPUMEHSI-
eMbIe B Jielie 0 OaHKPOTCTBE (PM3MYECKUX JIHII, OBLITH
JIOTIOJIHEHBI HOTApHUAIBLHOU TPOIEypOil OaHKPOTCTBA
(m3nyeckoro Jimia B ciiydae ero cmeptu. [IpunsThie
MONIPaBKA  OOYCIIOBIICHBI HEOOXOAMMOCTBIO  3allld-
THl MHTEPECOB KaK KPEIUTOPOB, TaK W HACIECTHUKOB
JIOJDKHUKa-0aHKPOTa, OCYIIECTBIISIEMBIX HOTapHYCOM.
YKa3aHHbIE 3aKOHOJATEIIbHBIE W3MEHEHHS KOCHYJIHCH
JIBYX HOPMAaTHBHO-TIPABOBBIX akTOB: «OCHOB 3akKo-
HomatenbctBa PO o HoTtapuare» [8], BBegeHa HOpMa
— OCYIIECTBIICHHE HOTAPUYCOM IOJTHOMOYHH B JIEJIE O
0aHKpPOTCTBE YMEPIIETO TpakJaHIHA MITH TPaXKAaHNHA,
00bsiBIeHHOTO yMepiuM (cT. 63.1) u @3 ot 26 oxT0ps
2002 . Ne 127-®3 «O HecocTosATeNbHOCTH (OaHKPOT-
CTBE)» — YCJIOBUS M TIOPSJIOK OAaHKPOTCTBA IPaXKIaHNHA
B CiIyuae ero cMmeptH (ctT. 223.1).

HacnenoBanne B CHIy CBOETO JIETalbHOTO OIIpe-
JIEJICHUS TIPENICTABISIET CO00H HOTapUaIbHYIO MPOIle-
Iypy Tepexo/ia UMYIIeCTBa M HMYIIECTBEHHBIX ITIPaB
HaCJIeJI0AaTeNs K HACIeIHUKaM (KaK 110 3aKOHY, TaK U
10 3aBEIAHUIO), OCYIIECTBIIEMYIO O PyKOBOACTBOM
HOTapuyca B 00yCJIOBJICHHBIC 3aKOHOM CPOKHU. [1aBHas
[IeTTh TAHHOM TIPOIIEAYPHI — OOSCIICUNTh CTAOMIEHOCTE
TPaXXTaHCKHUX MPaBOOTHOIICHUH.

BBenenue mnpouenypsl 0aHKpOTCTBa (PU3MUECKHUX
7L, 0e3yCIOBHO, BHECIIO OMPE/ICICHHBIC KOPPEKTHBBI
B IPOLEAYypYy OAHKPOTCTBA, HO IJIABHBIM MO3UTHBHBIM
MOMEHTOM CJICJIyeT CUMTaTh, YTO PYKOBOACTBO IPO-
LeAypOl HACIEeNOBaHHUA OCTaeTcs B pyKax HOTapuyca.
Tak, HOTapuyC, B TIPOU3BOJCTBE KOTOPOTO HAXOIUTCS
HACJIEJICTBEHHOE JIJI0, OCYIIECTBIISIET B CHIIy 3aKOHA
CICIMAIILHBIC ITOJIHOMOYUS B CIIydae CMEPTH WIH 00b-
SIBJICHUSI YMEPIIUM TpakJaHUHA-HACIIEI0AATeNs, B OT-
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HOIICHUU KOTOPOro BO30YXIEHO 1eN0 0 OaHKPOTCTBE
[0 UCTCUYCHUS CPOKa I IPUHATUSA HACICACTBA.

B sTOM cnywyae MBI CTaJKMBaeMcs C TE€PMHUHOJIO-
TUYECKOW IMpoleccyaabHoM koymmsued. Tak, B cuity
MPSIMOTO  yKa3aHWsS 3aKOHAa HOTApUYC, OCYIIECTBIISIO-
U CTIelUaNTbHbIE TIOJIHOMOUHNS B HOTAPHAIIBHOM TPO-
uenype OaHKPOTCTBA, MPU3HACTCS JIMLOM, YYacTBYIO-
LIMM B MpoIIecce 0 ey 0 OaHKPOTCTBE IpakJaHUHA.
OpnnHako, HOTAPUYC B CHUIy CBOSH 0CO00M myOmmuHOM
muccrur [9] U CBOETO MPOIECCYaThLHOTO TIOJIOXKCHUS He
MOJKET OBITh MPE/ICTABICH B KAaKOH-TNOO U3 CYIIECTBY-
FOIUX MPOLECCYaTbHBIX KITaCCU(UKAIMOHHBIX TPYIIIL
Oco0blii cTaTyc HOTapuyca Kak JIMIa, y4acTBYIOILIETO
B nporiecce (He B Jiene), 00yCIOBJIeH 3aKOHOJaTeIeM B
CHITY CIIEAYIOIINX TTOJTHOMOYHH:

1) HOTapHuyc 3agBIsAET B Cy XOIATaHCTBO O TIPHMeE-
HEHUHW HOTapHaJbHOW MPOLEAYyPhl OAaHKPOTCTBA W TIe-
pexone K peajau3aluy UMYIIecTBa B TEUEHUE IISITH pa-
0OYMX JTHEH C IaThl OTKPBITUS HACIICJICTBCHHOTO JIeia B
cilydae, eciii B Jiene 0 OaHKPOTCTBE TpakJaHUHA TPU-
MEHSETCS pECTPYKTYPH3ALIMS JOJITOB IPaklaHNHA,

2) nmepenaet (UHAHCOBOMY YIIPABIISIONIEMY HHMOP-
MAaIUIO O HACJIEIICTBEHHOM HMYIIECTBE, CTABIIYIO eMY
M3BECTHOH B CBSI3H C UCTIOJIHEHUEM CBOMX ITOJTHOMOUH.

[To oOrmieMy mpaBHUy HACJIEJICTBO OTKPBIBACTCS B
JIeHb cMepTH Hacnenonarensi. C 3TOro MOMEHTa OTKPBI-
BAeTCs IMPEIyCMOTPEHHBIN 3aKOHOM CPOK IS TPUHS-
THS HACJICICTBA U 3asBIICHUN TPeOOBaHUN KPEAUTOPA.

Yka3aHHbIE TIpaBUIIa TIPUMEHSIOTCS U B HOTapHAIIb-
HOM Tiporieaype 0aHKPOTCTBA — HOTAPUYC OCYIIECTBIIS-
€T TIOJIHOMOYHSI B Jiesie 0 OaHKPOTCTBE CO THS OTKPBITHS
HACJIEZICTBEHHOTO Jena. Eciu B OTHOIIEHNWH Haclieno-
JIaTeIIs POM3BOICTBO TI0 IeTTy O OAaHKPOTCTBE BO30YK-
JICHO TIOCTIe OTKPBITHS HACIIEJICTBEHHOTO Jiejia, HOTapH-
yC OCYIIECTBIISICT ITOJHOMOUHS B Jiesie O OaHKPOTCTBE
CO JHS TOJYYEHHUS! COOTBETCTBYIOLIETO YBEAOMIICHHUS
0T ()MHAHCOBOTO YIPABJISFOILCTO.

HeobxomuMo OTMETHTH, YTO O BBEICHHUS YKa3aH-
HBIX HOBaIlM{ B TIporexype OaHKPOTCTBA, ACHCTBOBAIN
U JIeHCTBYIOT oOmiue mpaBmia. Tak, B COOTBETCTBUE C
.. 60, 61 Ilocranosnenus [1nenyma BC PO ot 29 mas
2012 . Ne 9 «O cyneOHOI NpaKTHKE 110 JesiaM O Haclie-
JIOBaHUM», OTBETCTBEHHOCTH I10 J0JITaM HaClleIoaTels
HECYT BCC MPUHABHINE HACICACTBO HACJICIHUKN HE3aBU-
CHMO OT OCHOBAHUSI HACJIEIOBAHUS U CIIOCO0A IPUHATHUS
HACIIE/ICTBA B TIPEJIeNIaX CTOMMOCTH MEPEIISAIIero K HUM
HacJeCTBEHHOTo UMyiectsa. [Ipu oTcyTcTBUM MK He-
JOCTaTOYHOCTH HACIIEJICTBEHHOTO UMYIlecTBa TpeOoBa-
HUSI KPETUTOPOB TI0 00s3aTeIhcTBAM HacJe0AaTeNs He
TTOJIVIEXKAT Y/IOBJIETBOPEHHMIO 32 CUET MMYIIIECTBA HACIIE-
HUKOB 1 0053aT€IbCTBA TI0 JIOJTaM HACIIEIOaTeNs Tpe-
KpaIlaloTcss HEBO3MOKHOCTBIO HCIIOITHEHHSI TIOJIHOCTHIO
WIM B HEIOCTAIOIIEH YacTH HACJIEICTBEHHOTO MMYyILe-
ctBa [10]. B cimyuae e u3MeHEHHUs cTaTyca Haclenaoa-
TENs C «JIOJDKHHUKA» Ha «DAHKPOTa» C MPUCYIIUMHU eMy
MpU3HAKAMU JIEHCTBYIOT MpaBUJia HOTAPUAIBHOM Ipo-
1eTypbl 0aHKPOTCTBA TPAXKIaHWHA B CITy4ae ero CMEPTH.



BecTtHuk skoHOMuKY, ripasa v coymnoriorum, 2016, Ne 2

[paBo

OpHako, TIPOM3BOJCTBO MO Jely O OaHKPOTCTBE
rpa)<JTaHnHA MOXKET OBITh BO30YXKIEHO U TIOCTIE CMEPTH
Hacienonarens. B ciaydae BO3OyXIEHHUS Takoro Ipo-
W3BOJCTBA B IEPHOJ MPHUHATHUS HACIEACTBA MPHU BO3-
Oy>KIICHHHU JIeNia O IPU3HAHUH IPaKIaHHHA 0AaHKPOTOM
CyneOHBII opraH yKa3pIBaeT Ha HEOOXOTUMOCTH ITPUMeE-
HEHUs HOTApHAIBHON MPOTIeTyphl OaHKpPOTCTBA. B A TOM
ciy4ae Cyl, MUHYS TIPOTIEYPY PECTPYKTYPH3AIHH 10T
ra, MepexoluT K MpoIenype pealu3aluil UMYIIecTBa
JNODKHHUKA. Eciy jke CpoK MpPUHSATHS HACIIEACTBA YKe
npome M HACJICAHUKU TOJTYYWIN CBUACTCILCTBA O
IpaBe Ha HACIIEJICTBO U HA €r0 OCHOBE CTAJIN MPABOTIpe-
eMHHUKaMH TpakxTaHuHa-0aHKPOTa, OHH TPEICTABISIOT
B CyJle MHTepechl OaHKkpoTa. B aToM citydae HoTapuyc,
BBIJIABIINH CBUAETENHCTBO O MPaBe Ha HACIIEACTBO, MO
3alpocy cyda JODKeH MPEACTaBUTh KOMHUIO Hacien-
CTBEHHOT'O JIeJa.

B cnydae, ecnu cMepTh JOJDKHUKA-0aHKpOTa HACTY-
TaeT mocye BO30y X IeHHsI TPOM3BOICTRA I10 JIeNTy O OaH-
KpPOTCTBE, Ha (PMHAHCOBOTO YIIPABJIAIOIIETO BO3IAracTcs
00513aHHOCTb B TEUCHHUE TISITH PA0OUMX JHEH C AaThl, KOT-
Jla eMy CTaJlo M3BECTHO O CMEPTH TPaXKIaHWHA:

1) uHbOpMHpOBaTE 00 PTOM HOTapuyca IO MECTY
OTKPBITHS HACIIEICTBA C TEM, YTOOBI HOTAPHYC TIPUCTY-
T K HOTApUAIBHOM Mpolieaype OaHKpOTCTBA;

2) MpencTaBuTh B CYJ 3asiBIIEHUE O NMPUMEHECHUU B
Jene o OaHKPOTCTBE HOTapUallbHOW Mpouenypsl OaH-
KpPOTCTBA, C TEM, YTOOBI IIPOMU3BECTH 3aMEHY TPOLICIY-
PBl PECTPYKTYpHU3aIMH JI0Jra Ha NPOIEAypy peain3a-
MU UMYIIECTBA B paMKaxX HOTAPHAIBHOM MPOILEIypHI
0aHKpOTCTBa

Takum 00pazoM, HOTapuyC B HOTapHalbHOH HpO-
Lenype HacleAOBaHMs COXpaHSET CBOM MpaBooOXpa-
HUTEJIbHBIN NOTECHIIMAJI MW ABJIACTCA HE3aBUCHUMbIM
CYOBEKTOM, OCYIIECTBISIOIINM 3aIIUTY COXPAHHOCTH
HACJIEZICTBEHHON Macchl B MHTEpecax HAacleIHWKOB U
KpeAUTOPOB Hacienoaarensa-oankpora. [lpu sTom yka-
3aHHas MpoLeIypa UMEET CBOM OrpaHUYCHHUS MO CPO-
KaM H 00ycJoBieHa OOMIMMHU CPOKaMH MPHUHATHUS Ha-
CIIEICTBA.
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Procedural Safeguards in Notarial Bankruptcy Procedure of Citizen
in the Event of his Death
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In the present article, the author analyzes the legislative changes that influenced the expansion of

the competence of notaries in the bankruptcy proceedings. Introduction of amendments, allowing for

bankruptcy for natural persons, involves the establishment of legal safeguards for creditors in the event

of the debtor's death.
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