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B cmameoe pacemampuearomcs ()OKmpuHaﬂbeze 60npocsl ZPGOfC()aHCKO—I’lpCIGOGOIZ sauiumsl npae

npeonpunumamernei. [lposooumcs ananuz nowamuii cnocobos u hopm 3awumol npas cyovLeKmos npeo-

npunumamenscxou oeamenvrocmu. QbocHoswvleaemcs poiv u nozuyus Poccutickou edepayuu 6 3auu-

me 2padcOaHCKux npae npeonpurumamernel.
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OO6nactp 3amUTHl TpaB MpeANpUHUMATENCH B
MIPaBONPUMEHUTENIEHON JESATEIbHOCTH OTHOCHTEIBHO
HEJABHO MOJIYYHJIa CBOE Pa3BUTHE. JTO CBA3AHO Ipe-
JKJ1e Bcero ¢ TeM, uto B Poccun BrnoTs 10 1990 1. Takoi
CYOBEKT, KaK IMpeAlpHHUMATENb, HE YIIOMUHAJICS B 3a-
rxoHonarenscTBe. B 1990 . B HOBeliIIeH HCTOpUY Hatlle-
ro rocyaapcTBa ObLI MPHHAT 3HaKOBbIM 3akoH PCOCP
«O mpeanpuATHSX U NpPeANPUHUMATEIBLCKON IesITeNb-
Hoctu» [1]. B rpaxknaHckux HpaBOOTHOLIEHUSIX MO-
sIBUJIach HOBasi GUrypa — NpEANPUHUMATEIb, KOTOPBIHA
CTaJl MOJHONPABHBIM CyObEKTOM I'PaXKJAHCKUX MPaBO-
OTHOLIEHUI. B pe3ynbrare 3TOro HOBOBBEAECHMS BO3-
HUKJIa HEOOXOIMMOCTh HE TOJBKO MTPABOBOTO PA3BUTHUS
1 JOKTPUHAIBHOTO OOBSCHEHMS AAHHOTO MOHATHS, HO
1 pa3pabOTKU JEHCTBEHHOTO MEXaHU3Ma 3alIHUTHI IIPaB
HpeJpUHUMaTesel B paMkax JaHHOro 3akoHa. Hecmo-
Tps Ha TO, YTO YKa3aHHBII 3aKOH CErOJHS yXkKe yTpaTHl
CUJly, HA CMEHY emy npuiuen [pakJaHCKUN KOAEKC
Poccutickoit ®enepannu (ganee 'K PO) [2]. Tak, B co-
orBercTBUH cO cT. | 'K P®, ycranoBiaeHo, 4TO rpax-
JTAaHCKOE 3aKOHOAATENIBCTBO CTPOUTCS HA FOPUANUECKOM
PaBEHCTBE BCEX YUYACTHUKOB IPABOOTHOLIEHUH, HETIPH-
KOCHOBEHHOCTH COOCTBEHHOCTH, CBOOOJIE JIOTOBOpA,

OCCIIPEISITCTBEHHOM ~ OCYIIIECTBICHUN TPaKIAHCKUAX
mpaB. W3 cymecTBa TaHHBIX MTONIOKEHHH, 0€3yCIIOBHO,
BBITEKAET, UYTO B Clyyae HApyILICHUH NAHHBIX MHpPUH-
LUIIOB BO3HHUKHET IMPEMSITCTBHE B peau3allii 00beK-
THUBHBIX TIOTPEOHOCTEH, MpaB U MHTEPECOB MPEATPU-
Humarenel. Kpome Toro, mMpl mojaraem, 4To JIaHHbIE
MPUHIUIIBI IOJKHBI HOCUTD HE TOJIBKO JIEKJIapaTUBHBIN
XapakTep, HO U UMETh peajbHOE BOIUIOIICHHUE B BUJIE
JICHCTBEHHOT0 MEXaHU3Ma 3aIUThl TPAXIAHCKUX MIPaB.

B n. 1 ct. 2 'K PO 3akpermieHo, 4Tto rpaxkJaHCKUM
3aKOHOJIATENILCTBOM PETYIUPYIOTCS OTHOLIEHUS MEXKIY
JIUIIAMH, OCYIIECTBISIOMMMHU TPEATPUHUMATETBCKYIO
JIeATeIIbHOCTh, a TaKKe TO, YTO MPEIIPUHUMATENbCKON
JIESTEAbHOCTBIO SIBIISIETCS CAMOCTOSITENIbHASL, OCYILECT-
BJIsSIEMasi Ha CBOM PUCK JIEATEIBLHOCTD, KOTOPAasi HAlpaB-
JICHa HAa CUCTEMAaTHYECKOE MOJYYCHHE NPUOBLIM OT
MOJIb30BAHUS UMYIIIECTBOM, MPOJIa’KU TOBAPOB, BHITIOJ-
HEHHUS pabOT WIIN OKa3aHUSI YCIIYT.

[IpeameTom rpax1aHCKOro IpaBa BBICTYNAIOT UMY-
LIECTBEHHBIC U CBA3aHHBIC C HUMU JIMYHbIE HEUMYILIE-
CTBEHHbIC MpaBooTHOIIeHUs. [lockoNnbKy mpennpu-
HUMATENb SIBISIETCSI CYOBEKTOM TPaXKIaHCKOTO TpaBa,
CJIeZIOBAaTeNIbHO, OH MOXKET 3allullaTb CBOE MpaBoO HE
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TOJIFKO B 00JIACTH MMYIIIECTBEHHBIX TIPaBOOTHOIICHHH,
HO B c(hepe oOecriedeHns CBOEH AENOBON pEeIyTaIruH,
3amuUThl 00BEKTOB WHTEIUICKTYalIbHOW COOCTBEHHOCTH
U APYTUX MIPaB U HEMaTepUaIbHBIX OJIar.

Kak nomnaraer B.I1. [pubanoB, mpeamnpuHUMATEIN
MOTYT OCYIIECTBIATh MPUHA/ISKAIINE UM T10 3aKOHY
TpaXXJTaHCKHE TpaBa TOJBKO TOTNA, KOTJa OHU MOTYT
MpeceKarb U MpeAoTBPaIaTh HApyIIEHUS MX 3aKOHHBIX
IIpaB ¥ UHTEPECOB, a TaK)Ke KOMIIEHCUPOBATH BCEBO3-
MOXXHBIE MOTEPH, CBA3aHHBIC C HAPYLIEHUEM HX CYOb-
eKTUBHBIX mpas [3, c. 96].

ITo maennio E.A. CyxaHoBa, cyOBEKTHBHOE MPaBO
Ha 3aIIUATY SABISIETCS IOPUINYECKH 3aKPETJICHHON BO3-
MOXKHOCTBIO CYOBEKTa IPaBOOTHOIICHWH IPUMEHSAThH
MEpBbI 3alUThI B LIEISIX BOCCTAHOBJICHHS U 3alUTHI Ha-
PYLIEHHBIX WM OCIIapuBaeMbIX npas [4, c. 409].

[lo HameMy MHEHMIO, B MEXaHU3ME TI'Pa)KJTaHCKO-
MIPaBOBOM 3alUTHI IIpaB MpEANpUHUMATENICH MOXKHO
BBIJIETIUTH JIBa acCIleKTa, BO-TIEPBBIX — OTO MaTepHalb-
HBIH aCTIeKT, ITOCKOJIbKY, KAaK MBI OTMEYaJIH BBIIIE, TIPE/I-
MIPUHUMATENb — 3TO MPEKIE BCETO CYOBEKT, KOTOPBIN
OCYILIECTBIISIET JESITEIBHOCTD MO M3BJICUCHUIO TPUOBI-
mu. Ilpu HapymeHuW mnpaB NpearnpHHUMATENs Hapy-
maeTcs MaTrepralibHas COCTABIIAIONIAS MPABOOTHOIIIE-
HUWA. BO-BTOPBIX, 3TO MPOLEAYPHBIM aCHEKT, KOTOPbIA
MIPOSIBIISIETCS B CIIOCO0AxX 3allUThl HAPYIICHHBIX MPaB
MpeANpUHAMATEIIS, B CYLIECTBOBAHUHU OTPEIEICHHBIX
IOPUINYECKUX MTPOLENYP.

A.C. llleBueHKO aKIEHTHPYET BHUMAaHHWE Ha TOM
(hakTe, 9TO «TIPU HAPYIIEHUN CYOBEKTHBHOTO I'PaXIaH-
CKOTO TIpaBa BOCCTAaHOBHUTH €r0 BO3MOXKHO TIPH ITOMO-
LM JIOJDKHOTO MOBEJCHUSI 00S3aHHOTO JIMIA, KOTOPOE
BKJIIOUaeT B ceOsl COBEpIICHHE MOIOKUTEIbHBIX JeH-
CTBHI B TOJIb3y MPAaBOOOIAIaTEIs, HIIH KE BO3JEpiKa-
HHUE OT KaKuX-1100 JEeHCTBHM, KOTOpPbIE Obl HEM30EKHO
HapyIIMIN TIpaBa YIPaBOMOYEHHOTO cyObekTa. Ecim
JKe TaKue JIEHCTBYS HE COBEPIIAIOTCS, TO B ATOM CIIydae
JIOJDKHBI TIOMOYb MEpBl TOCYJapCTBEHHOTO IMPHHYX-
nenus» [5, c. 31]. Ilomaraem, B JaHHOM cilydae pedb
UJET TPEeXkKIe BCero o cyneOHoi 3ammre mpasa. [ocy-
JAPCTBEHHOE MPHUHYKIEHUE JTOJDKHOTO MOBEICHHS BBI-
paskaeTcs B CyZjeOHOM aKTe.

[Ipu 3amuTe rpaskJaHCKUX MTPaB HEOOXOAMMO 00pa-
TUTh 0CO00C BHUMAaHHE Ha CIOCOOBI U (POPMBI TaKOU
3aIUTHI.

Hopwmbr TK P® 3akperuisitor paziuyHble CIOCOOBI
3amuTH mpaBa. Tak, cT. 12 'K P® mpemycmarpuBaer
HEOTpaHWYECHHBIH MepedeHb CITIOCOOO0B 3aIIUTHI («HHBIS
CIIOCOOBI 3aIUTHI, TPEAYCMOTPEHHBIX 3aKOHOMY ). AHa-
JU3UPYS AaHHBIN TIepeYeHb CrocoOOB 3aIlMTHI NpaBa,
MBI TIOJIaTaeM, 4TO B OOIIEM BUE UX MOKHO Pa3AeiInTh
Ha pan rpynn. OCHOBY MEpPBOM TPYyMITBI COCTABISIET
camo3aluTa MpaBa, KOTopas MPOSBISIETCS B TOM, YTO
YIPaBOMOUYEHHBI CYOBEKT CaM 3allUIaeT CBOE MPaBo
BCEMHU JOCTYNHBIMH cpeacTBaMu. K TakuMm cpeactsam
MOXXHO OTHECTH pealn3aldio NpUHIUIA cBOOOIBI J0-
rOBOpa, MPOSIBISAIONIETOCS B TaHHOM CIIy4ae B BHJIE Ta-
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paHTuil mpaB cyObekTa. YCIOBUS JOrOBOpa IperycMa-
TPHUBAIOT FapaHTUM MCIOJIHEHHUs JoroBopa. Takxke 3To
MOTYT OBITh JeMCTBUS YIIPABOMOYEHHOTO CyOBEKTa 10
OTHOIIIEHUIO K KOHTPAreHTy — 00SI3aHHOMY JIUITY, YTOOBI
MOCJIEIHUNA, B CBOIO OYEPE/b, HE COBEPIUAJ IPOTHBO-
MPABHOT'O MOBEACHUS. DTO — OHOCTOPOHHUH OTKa3 OT
HCTIOJIHEHHUS 0053aTeNbCTB, B TOM Cllyyae €CJId KOHT-
pareHT Hapymaer ycinoBus porosopa. OnHako B JaH-
HOM cllydae HeoOXOAMMO TakXe OOpaTHTh BHHMaHHE
Ha TOT (akT, uro HOpMEI 'K PD ycranaBmuBaiot, 410
HE JIOIIyCKAETCs MPEBBIIICHUE PEIEIOB CaMO3alIUThI.
Takoe cocTosIHME MOXKET BO3HUKHYTh B PE3YJbTaTe TaK
HazbIBaeMoro «camocyna». Ha ator cuer Hopmel 'K
P® naroT TOUHBII OTBET: B Cllyuyae HEBO3MOKHOCTH Ca-
MOCTOSITEIbHOTO BOCCTAHOBJICHHSI HapyIIEHHBIX WIIN
OCTIapUBAeMBIX TIPaB YIIPABOMOYEHHBIH CYyOBEKT HMe-
€T MPaBoO Ha 3aLIUTY HAPYLIEHHBIX WU OCHAPHUBAEMbBIX
mpas B cyae. Takum 00pa3oM, MOXKHO BBIIEIUTH BTOPOH
croco0 3amuThl paBa — 3TO CyAcOHas 3aluTa Hapy-
IIEHHBIX WM OCIIapUBAEMBbIX MPAaB.

Uro kacaetcst popMbl 3ammThl mpasa, To B.I1. Bo-
JIOKaHWH OTMeYaeT, 9To (opMa 3alIiThl CyObeKTUBHBIX
IpaB €CTh YCTAHOBJICHHBI 3aKOHOM MOPSAOK MPHUHY-
JIUTENBHOTO OCYILECTBICHUS Tpasa [6, c. 6]. B To xe
Bpemsi B.B. bByTtHeB roBopur o ToM, uto opma 3amm-
THI TIpaBa IMpeJCTaBIAeT COOON «KOMIUIEKC BHYTPEHHE
COIIACOBAHHBIX OPraHU3ALMOHHBIX MEPONPUATUN IO
3amuTe CyObeKTUBHBIX MPaB, MPOTEKAIOIINX B PAMKax
€IMHOr0 MIPABOBOIO peskumMay [7, c. 14].

Mp1 nonaraeM, 4To (hopma 3amuThl MpaBa TeCHBIM
o0Opa3oM cBsizaHa co croco0amu 3amuThl mpasa. [lo
HalleMy MHEHUIO, (JOpMa — 3TO BHEIIHEE MPOSABICHIE
crioco6a 3anuThl mpasa. [Ipu 3ToM B Hayke rpaxaaH-
CKOTO TIpaBa BBLACISIOT JBE (OPMBI 3aIUTHI TPaXK-
JaHCKHUX TMPaB — HEIOPUCAUKIIMOHHAS U IOPUCIUKIU-
OHHasl.

locynapcTBO, co cBOEil CTOPOHBI, BbIpadaThIBacT
HOBBIE MEXaHMU3MBI U TIPOLEAYPHI 00eCTIeueHNs 3alln-
THI IIpaB MpeanpuHuMareseil. B moarsepxaeHue Mox-
HO TIpUBECTHU TOT (akT, uto 24 mas 2012 . [Ipukazom
I'enepanpHoro mpokypopa Poccuiickoit ®enepanuu
0.4, Yaiiku 6b110 co3maHo YmOpaBieHHE MO HAI30-
py 3a cobironeHweM TmpaB npeanpuHuMareneii. Oc-
HOBHBIMH HAIPaBICHHUSIMH €r0 NEATEIbHOCTH CTalu:
OTIEpaTUBHOE BBIsIBIICHHE (DAKTOB HapyIICHHS IIpaB
NpeanpuHUMaTeae U MPOBEACHUE MO HUM COOTBET-
CTBYIOIIUX MPOBEPOK, OCYIIECTBIEHNE HAA30pa 3a CO-
OroieHueM 3aKOHHOCTH TIPU MCTIOTHEHHWW OpraHaMu
BJIACTH KOHTPOJIbHO-HA/J30PHBIX M Pa3pelInTeIbHBIX
[MOJTHOMOYMN, MOHUTOPUHT JEHUCTBYIOIIE HOpMaTHB-
HOH TIpaBOBOI 0a3bl Ha HAJTMYHWE HE3aKOHHBIX HOPM,
NPEMATCTBYIOUUX pealu3aluud MPEAPUHUMATEIb-
CKOM NeATEeNbHOCTH W WHBECTHIIMOHHBIX NPOEKTOB,
aHaJIM3 TPAKTHKU HMCIOJHEHHUS 3aKOHOB O COOJIozIe-
HUU TIPaB CyObEKTOB MPEANPUHUMATENHCTBA.

Berymnenue ¢ 1 mag 2009 1. B cuity DeepalibHOTO
3akoHa OT 26 mexadpst 2008 r. Ne 294-03 «O 3ammre
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MIpaB IOPUAMYECKHX JIUI] U WHANBHUTyaTbHBIX MTPEIITPH-
HUMaTeJae NpH OCYIIECTBICHHH TOCYJapCTBEHHOTO
KOHTpOJIS (Ha30pa) 1 MyHHUIUIIAIBHOTO KOHTPOJIS [§]
noTpedoBaIo M3MEHEHUS! TPAJULUOHHBIX (GOPM B3au-
MOJICHCTBHSI OPTaHOB MPOKYpaTypbl U OPraHoOB, Haje-
JICHHBIX TTOJIHOMOUYHMSMH TIO TTPOBEPKE XO3AHCTBYIONINX
CyOBEKTOB. B 1emsx peann3amnun MoJI0KEHUH TaHHOTO
3akoHa I'eHepanbHOU mpokyparypoil Poccuiickoit ®de-
Jaepanuu Obula cOpPMHUPOBaHA BEAOMCTBEHHAs HOP-
MaTuBHas 0a3a B yka3zaHHOH cdepe, BHEIpEHBI HOBBIC
MeTOJbI paboThl, HAIAKEHO KOHCTPYKTHBHOE B3aHMO-
JefCTBHE C MPEANPUHIMATEICKUM COOOIIIECTBOM.

I'paxkmaHcKO-TIpaBoOBast 3alWTa IMpaB M 3aKOHHBIX
HMHTEPECOB MPEANPUHUMATENCH — 3TO MPEAYCMOTPEH-
Hasi 3aKOHOM CHCTeMa Mep, HalpasJieHHas Ha obecrieue-
HHUE HENMPUKOCHOBEHHOCTH T1paBa, €ro OCYIIEeCTBIEHHE,
BOCCTAHOBJIEHUE B CIIy4ae HapyLICHUS U JTUKBUIAIHIO
MOCJIEICTBUI HapyILICHUSI.
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Modern Tendencies in the Development of Mechanism of Civil Protection
of Entrepreneurs’ Rights

A.A. Murtazin, K.M. Arslanov
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The paper deals with doctrinal aspects of civil protection of entrepreneurs 'rights. The authors analyze

the notions of ways and forms of protection of rights of business entities and justify the role and position
of the Russian Federation in protection of civil rights of the entrepreneurs.
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